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Date of issue

Arising out of Order-In-Original No. 04/ADJ/GNR/PMT/2021-22 dated 29.12.2021 passed
(¥) |by the Deputy Commissioner, CGST, Division - Gandhinagar, Gandhinagar

Commissionerate.

Iriershal T T A AT/ M/s Hitendranath Sarkar, 11, Chandramault Society,
(&) | Name and Address of the , , ‘
Appellant Mansabazar, Gandhinagar, Gujarat - 382845.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. '
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In éase of any loss of goods where the loss occur in trensit from-a factory to a

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
- outside Indla of on excisable material used in the manufacture of the gpods which are
~exported to any country or territory outside India.
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In case of goods exported 011t51de India e<port to Nepal or Bhutan, w1thout N

payfnent of duty.
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Credit of any duty all owed to be utilized tow ards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner. {Appeals) on or after, the date appomted under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
- under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompamed by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs 1,000/~ where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  F=0 IOTR o ATTHIH, 1044 Fr HTRT 35-51/35-5 3 st
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To the west regional bench of Customs EXCLSC & Service Tax Appellate Trlbunal

(CESTAT) at 2ndfloor, Bahumali Bhawan Asarwa, Girdhar Nagar, Ahmedabad:

380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- -

3. as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanled against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively /)Ilmthc form of

crossed bank draft in favour of Asstt., Reg1star of a branch of anyi no;min‘gt
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sector bank of the place where the. bench of any nommate public sector bank of the,
place Where the bench of the Tr1bunal is s1tuated
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In case of the order covers a number of order-in-Original, fee for each O.ILO.
should be paid in the aforesaid manner notwithstanding. the fact that the one appeal
.to the Appellant Tribunal or the one application to the Central Govt. As the case may
e, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled I item of the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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of the Firtance Act, 1994)

ST IR Qo S T 3 Sfaia, QT GIT Faed ht Wi (Duty Demanded)
(1) @< (Section). 11D & qga FaTRa i
(2) Tora Tera e FHST T A,
(3) T BT et ¥ e 6 Faga Al -

o5 qd 5T ¢ wiea e § age g S it et A arfler s H 3 g 9d 9 o o
TATE | : '

For an appeal to be filed before ‘the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre- deposﬂ:ed provided
that the pre-deposit amount shall net exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) () Wﬁ&TmﬁWW%m&mmawmmmﬁaﬁﬁﬁﬁmmm
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, In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty-aredn dispute,
or penalty, where penalty alone is in dispute.”
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arherRy 3ﬂaar / ORDER—H‘J~APPEAL

Th1s ozder arises out of an appeal filed b y Ms H1tendranath Sarkar 11 -

Chanchamauh Society, Manbabazal, Mansa Dist. uandlnnagar (hereinafter réferred o

| to as the appellant) agamst Ordet in Ongmal, I\o 04/ADJ/GNR/PMT/2021-22;' B

: -.dated 29.12. 4021 [nerelnafter 1eTened to as zmpugned order’ ’] passed by the

Deputy Comm1ss1oner Central GST, D1\7151o11 - Gandhmagar Conumsswnerate :

R Gandhlnagar [hereinafter refened to as ¢ adjudzcaz‘zrg authO?’lfJ’”l

2. Brieﬂy stated, the facts of the case is that the appellant were engaged in
providing ‘Security/detective agency service’ and ‘Manpower Recniitment/Supply
Ageney 4. Service’ ~and were holding Setvice Tax Registration. No.
BWAPS5843NST001 fer the same. The data neltaining to 'Sales/Gross Reeeipts
ﬁom Services (Value ﬁom ITR), the Total A_r'ount paid/Credited under ‘section
194C, 194H 1941, 194" of the Incomu Tax Act and 'Gross Value of Serv1ces
Provided' was prov1ded by the Centra1 Boald of Dn ect Taxes (CBDT ) t‘or the F.Y.
2014- 15, and on its analysis, it was not1ced that the appellant had shown less
.Aamount of the ‘Gross Value of Sewmes Pro ﬂded’ in their Service Tax (ST-J)
Returns filed with Service Tax Depa}.tment calnpaied to those filed with the
Income Tax Department. To e*?plain the diserepanc'ies the - appellant Were
requested v1de letters/e-mails to plOVldP documents viz. Balance Sheet, Profit &
Loss Account, Income Tax Returns, Form 26Ao Serv1ce Income and Service Tax
Ledger and Service Tax (ST-3) Retums for Lne F.Y. 2014-15. However, -the
appellant did not respond. |

2.1 Accordingly, the service tax habl lity of he appellant was determined for the
F Y. 2014-15 based ‘on the max1mum amount op dlfference between (i) Value of
Services declared in ITR filed by the appellant & "\/alue of Services prov1ded as per
Service Tax Returns and (ii) Value Qf Total Amount paid/credited under Sectlons :
194C, 194H, 1941, 194]' of the Income tax Act & Value of Services provided as -
| per Service Tax Returns. The details of quant f cat1on of demand are as per the

Table below : _
Table " (AmountinRs.) -

Financial | Value of Value of total Value of Highest Total
Year | services | amount ‘- services: Difference | Service Tax
declared in paid/credited under | provided as - payable
-ITR : 194C, 194H, 1941, | per service
1947 : tax returns

Page 40f8
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| |2014 15 | 173 49,391/- | 1,78, 849/-. . |84, 37107‘/-'- [89,12,284/- [ 11,01,557/- |

2.1. The appellant was issued a Show Cause Notice No. .IV/16- O9/TPI/PI/Batch
3B/2018-19/Gr.III dated 25.06.2020 (in short SCN) for demand and recovery of
Servicé Tax amounting to' Rs.11,01,557/- under proviso to suB-Secﬁon (1) of
Section 73 of the Finance Act, 1994 read with Section 68 of the Finance Act, 1994

read with relaxation of provisions of Section 6 of Chapter V of the Taxation and

© Other Laws (Relaxation of Certain Provisions) Ordmance 2020 (No 2 of 2020)

promulgated on 30.03.2020 by invoking extended period of limitation along with
interest under Section 75 of the Act. The SCN also proposed 1mp031t10n of penalty
under Sections 77 and 78 of the Finance Act, 1994. '

3. The SCN was adjudicated by the adjudicating authority ex-parte vide the

impugned order wherein :

(i) ~The demand of service tax amounting to Rs.11,01,557/- was confirmed
under proviso to sub-section (1) of Section 73 of the Finance Act, 1994
-read with Section 68 of the Finance Act, 1994 along with interest under ,
“Section 75 of the Finance Act, 1994.
(ii) Penalty amounting to Rs.11,01,557/- was imposed under Section 78 of ﬁ
the Finance Act, 1994 |
(iii) - Penalty amounting to Rs.10,000/- was imposed under Sectian 77 of the
Finance Act, 1994. |

4. Being aggrieved with the impugned order, the appellant haVe filed the

present appeal on following grounds :

e They have already paid Service Tax on the taxable services provided by

them.

o On account of problem arising in the Service Tax portal of the department,.
Form ST-3 for third and fourth quarter were not appearing on the said portal,

therefore the demand was confirmed by the adjudicating authority.

5. Personal Hearing in the case was held.on 18.08.2023, Shri Bharat B. Patel,
Chartered Accountant, appeared on behalf of the appellant for the hearing and
handed over an additional written submission. He submitted that the appellant has

already paid full tax and also filed their Service T«aX (ST-B). However, due’

< s WY
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submitted that the
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appellant owing to his personal comﬂulsions could not file the appeal within the
stipulated period. He 1equested tc condone the aelay in ﬁlmg of the appeal smce

‘the appellant had not defaulted in any rpspecL Thurefore requested to set a51de the

1mpugned orde1 and aﬂow the appeai

51 Vide their additipnal Mitten submission, the appellant submitted ﬁhaf :

> They submitted a reconcﬂiatmn chart showing quarter wise value of serv1ces
provided and Serv1ce Tax palu and declared as per their ST-3 Retums The
tabulated data is as per table below :

(amount if Rs.)

Table
Quarter in F.Y. Value of Services | Abatement | Nett Taxable value | Service Tax
2014-15 provided Claimed of Service | paid including
_ . : ' | others
April-June 43,25,762/- 32,44,322/- | 10,81,440/- 1,65,541/-
Julyto Sept. . | 41,11,345/- 30,83,509/-* | 10,27,836/- 1,53,700/-

- Total of First Half | 84,37,107/- 63,,27,831/- | 21,09,276/-. 3,19;241/-
Year ' - L
Oct. to Dec. . | 35,74,154/- 26,80,616/- | 8,93,537/- 1,28,150/-<
‘Jan. to March 53,52,330/- 40,14,248/- | 13,38,082/- 1,85,840/-
Total of 2™ Half 89,12,284/- 66,94,864/- | 22,31,620/- 13,13,990/-,
Year : .

Grand Total 1,73,63,591/- 1,30,22,695/- | 43,40,896/- 16,33,231/-
Value of Services | 1,73,49,391/- S :
declared in ITR as :

per SCN

6.. I have gone throﬁgh the facts of the case, submissions made in the Appeal . |
Memorandum, submissions made during persoﬁal hearing, additional SleinissiOnS
and material available on records. The d}f.spute involved in the present "appeél relates
to the confirmation of demanci in.the ‘i;mpugned. order for service tax 'aldng with
interest and penalty. The demand pertains to the period F.Y. 2014-1 5, Tt is further
observed that the éppellarits- are 1'égistéi'ed with the Service Tax deparfméﬁt and
have filed their ST-3 Refﬁms r’egullarly..The demand Théy have assessed and paid
leviable Service Tax and reflected in.t,heir ST-3 returns. The SCN was issued to
therh entirely of the on the basis of daté received from the Income Tax department
without causing any verification, hence the SCN was issued in violation of the
specific instructions issued by CBIC dated 21.10.2021. It is ﬁn*fher observed that
the impugned order was passed ex-parte by the adjudicating authority fn violation
of the principles of natural justice.

7. Itis also observed from.-the records that the present appeal was filed by the
appgellant on 07.12.2022 against the impugned order /g_Led. 29.12. 2021, which the

ey
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appellant have claimed to have recelved on 29 12. 2021 The1efore the per1od of

‘two months for filing the appeal before the Commissioner (Appeals) ended on

_28 02.2022 and this appeal was filed on 07.12.2022. The appeals filed before the-

Comm1ss10ner (Appeals) are govemed vide Sectlon 85 of the Finance Act, 1994. In

terms of Section 85 of the Fmance Act, 1994, an appeal before the Commissioner _

(Appeals) is to be filed W1th1n a period of two months from the receipt of the order

being appealed. Further, the proviso to Section 85 (3A) of the Finance Act, 1994
allows the Commissioner (Appeals) to condone delay and allow a further period of
one month, beyond the two month allowed for filing of appeal in terms of Section .

85 (3A) of the Finance Act, 1994,

| 7.1 Con51de11ng the Cov1d 19 pandemic, the Hon’ble Supreme Court of India.

V1de Order dated 23.03.2020 extended the period of limitation in all proceedings
w.ef. 15. 03. 2020. The relaxation of the period of l1m1tat1on was subsequently .
extended till 02.10.2021 vide Order dated 23.09.2021. Subsequently, the Hon’ble
Supreme Court of India vide Order dated 10.01.2022 directed that the period from
15.03.2020 till 28.02.2022 shall stand excluded for the purposes of limitation. Tt
was further directed by the Hon’ble Supreme Court that where the limitation would
have expired during the period from 15.03.2020 till 28.02.2022, notwithstanding
the actual balance perlod of limitation remaining, all persons shall have a limitation

penod of 90 days from 01.03.2022. In the event the actual balance period of

_limitation remaining with effect from 01.03.2022 is greater than 90 days, that
lohger'peri'od shall apply.

8. In the instant case the impugned order was issued on 29.12.2021 and
reportedly received by the appellant on the same date. Therefore, in terms of the
relaxation-granted by the Hon’ble Apex Court, the period of limitation starts on
01.03.2022. Further, in terms of Section 85 of the Finance Act, 1994 the period of
two months stipulated for filing Appeals before Cemmissioner (Appeals) completes
on 30.04.2022. The further period of one month in terms of Section 85 (3A) of the -
Finance Act, 1994 completes on 30.05.2022. However, the instant appeal was filed

by the appellant on 07.12.2022, hence, even after considering the period of"

relaxation in terms of orders of the Hon’ble Apex Court this appeal was filed

&
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9. It is observed that the . appellant who is reglstered with Service Tax
‘ departmeﬂt have 1 in the instant case not submitted any apphcatron for Condonatmn' :

of delay However they requested to condone. the delay during the course of

h personal hearing. Since the appeal in the instant case has been frled beyond - this. =

- further. candonable ‘period of one month this authorltv is not empowerea to 1
- condone delay in ﬁhng of appeal bey yond the perred of one mentb as per. the provrso e
to Section 85 (3_A) ofthe Finance Act, 1994. S R B

- 10. My above view also ﬁnds support from the following judgments:-
(i) The Hon *ble Supreme Com‘t in the case of Smak Emerprzses reported at

2008 (221) EL T.163 (S. C) has held as under:-

- “8. The proviso to sub-section (1) of Section 35 makes the position crystal clear
that the appellaz‘e authority has no power to allow the appeal to be presented
beyond the period of 30 days. The language used makes the position clear that the-
legislature intended the appellate authority to entertain the appeal by condoning
delay only upto 30 days after the expiiy of 60 days which is the normal period for

. preferring appeal. Therefore, there is complete exclusion of Section 5 of the-
Limitation Act. The Commissioner and the High Court were therefore justified in
holding that there was no power {0 condone Zke delay after the expiry of 30 days ' Y
period.” : . A

(11) The decisioﬁ of the Apex Corrrt Judgment has also been relied uporl by the |
Hon’ble Tribunal, Ahmedabad in ’rhe case of Zenith Rubber Pvt. Ltd. V.
Commissioner of Central Excise and Service Tax Ahmedabad 2014 (12) TMI
1215 - CESTAT, Ahmedabad. In the said case, the Hon’ble Tribunal has held
that:-

“5. It is clear from the above provisions of Section 85(34) of the Finance Act,
1994 that Commissioner (Appeals) is empowered to condone the delay for a
further period of one month. The Hon'ble Supreme Court in the case of Singh

- Enterprises (supra) held that Commissioner (Appeals) has no power to
condone the delay beyond the prescribed period. In our considered view,.
Commissioner (Appeals) rzglvtly rejected the appeal following the statutory.
provisions of the Act. So, we do not find any reasons to interfere in the

- impugned order. Accordingly, we reject the appeal filed by the appellant.”

11. In view of the above, without delving into the merits of the case, I rgject the

appealk filed by the appellant on the grounds of limitation.

12,  oFATCARIE SRS eRl T TC RIS TR e’ s [ h TSI G |
The appeal filed by the appellant stands disposed of in above terms.

1)

gt
( Shiv Pratap Singh )
: : ' Commissioner (Appeals)
oo At P ' | Date: August,.2023
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.- BY RPAD / SPEED POST
~ To S -
- M/s Hitendranath Sarkar,

-~ 11, Chandramauli Society, -
" . - "Mansabazar, Mansa,
-5, Dist. Gandhinagar

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division - Gandhinagar,
Commissionerate : Gandhinagar. ‘

-4. The Aésistant Commissioner (System), CGST, Appeals,” Ahmedabad. (for
uploading the OIA) '
¥ Guard File. ~

6. P.A. File.
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