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(W) Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-081/2023-24 and 25.08.2023

(if) aRafr 7TI sf7 f@a tat Rig, srgren (fa)
Passed By Shr1 Shiv Pratap Singh, Commissioner (Appeals)

arta Rt feaia]
('cf) Date of issue

28.08.2023

Arising out of Order-In-Original No. 04/ADJ/GNR/PMT/2021-22 dated 29.12.2021 passed

(s) by .the Deputy Commissioner, CGST, Division - Gandhinagar, Gandhinagar

Commissionerate,

&i cf1 ~ i:fi ctr cj)f '1l1=f am: "9clT / M/s Hitendranath Sarkar, 11, Chandramault Society,
('9) Name and Address of the

Appellant Mansabazar, Gandhinagar, Gujarat - 382845.

sl fa <rft-st?gr k sriatr rgamar & it az srs?gr a 7fr znfrfaR aagT,ET
rfeantr aft«a srzrar gderurmargrmmar2, ur fae smr#fasgtrare]
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in t..h.e
following way.

taqrmrlrurma:
..

Revision application to Government of India:

( 1) hr 3gr«a gra sf@ef, 1994 t art 3TTlcf f7a aarzg+ti hapi arr <ITT"

sr-tr k 7rr reg h siasfterr smear sflRa, +rd rat, fer int4, ts«a f@+tr,
tf if, star tr+a, iraf,{ft: 11000 1 <ITT"# '5ffrfr~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) zrf@ Rt zR atrsa@ft z(farark a Raft sos(r qra mat f#ft
nsrrzrsutnrsia guf , ftsasrrt rwet ii are az fas«fr tar
atft susrtrgtmt#Rt#fa tug&zt[

.
In case of any loss of goods where the loss occur in transit from-a factory to a

warehouse or to another factory or from one warehouse to anothe r1a-tn urse
of processing of the goods in a warehouse or in storage whethe a
warehouse.
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('51) ma ah atgftigu#gr A-~ YRI ~ ~ LK "l::\T m7 2 faf4fut 3qz@tr ten 4? tar
'3?-J I ea grabfa#mtRtrahargf@fr~- "lff "Sr~f~f it M :qlfa d ~ !

I;n case of rebate of duty of excise on goods exported to a.t"'ly country or territory
· outside India of on ex~isable material used in the manufacture of :fue gpods which are
exported to any country or territory outside India.

In case of goods exported outside India export ·to Nepal or Bhutan, without
payment of duty.

('cf)· atfcli:r· '3c91.cF1 t snr«a {@e % zarr k fu itz4rhRezmr fr n&2t r?gr sir ~-
ma rd far a fa(fa rgm, zha a gar uRa crr tt""ITTJ'. -r( <IT GfN it~ m~ (;:i" 2) 199$.. , ·~.,.,
ma 109.w-u~f%Q: rrq;~ I • · . · .,

Credit of any duty allowed to be utilized to"vards payment of excise duty on fi.nc)l
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner: (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a€k sara gr (sf) Rural, 2001fr 9 aziafee qua ie <v-8 if <fr
fail , i#fa skr a fa arr2sr fa Rita; cf1-.=r mt ?h sag-sr ca sf mgr cf?!- cn--ccr
5fail ah arr 5fa star fur war a@l 3ah «re arr < m er gftf ? siaia en 35-<
fafRa fr h girarrrq a arr Er-6 arr t #fa ft 2ft amfg [

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 qf Central Excise (Appeals) Rules, 2001 ·within 3 monil?,s from the date
on which the order sought to be appealed against is communicated and _sh,all be
accompan~ed by· two copies each of .the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head ofAccount.

(3} fesa sac h arr szi iqar ,4 ~-nsrrt rsr#?tats? 200/- 1F.m 'T@H~
~ am:~ fi ,;,HJ :zeti1-l v4rkrznrargtRt 1 ooo /- o\?i %"ff 'T@H cf?!-~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

· is more than Rupees One Lac.

flr gem, a€hrsraa genuiaraan~trnrr@)aw ah Ra 3fCITT1:
Appeal to Custom, Excise, & ServiceTax Appeilate Tribunal.

(1) kt3«qi=area sf@2Rua, 1944 #t arr 35-6/35-<h siaia
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) '3wRtf©a 9G.:-oi<X~ it aa rgr h sratar fr st, sfltmafr gen, at
3graa gtea vi hara sf\ta +utnf@2raw (fez) Rr fr Rt4 fl~mr, sizrarara i.2nd #Tr,
agtl. sraT, sza, [rear,z€rare-380004 [

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asai.-wa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para..

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- ·
3, as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-' where am.aunt of duty/ penalty/ demand/
refund is upto 5Lac, 5 Lac to 50 Lac and_ above 50 Lac respective~;t~~ form of

crossed bank draft m fav~ur. of Asstt. Re
2

g1star of a branch of an~:j.D'g~.::il~~~.. -~~tlic
fr; 0 'il•tl•,..!;j ;' L)-u, c '[ _...,
EE ·-, 3. \ IS·~ ~.,,, -• ,.,
., ,;::-. o.. lii·•,., "r' ✓:'-:, -a:J

. \, ! . "-?, .£-// --~"';
\ ·';r~~.t,'J~.-.t~· /.',, ' ,:;,+ .,., .

t..a

I•



~~~r ~~ --···
·;;.~. ~- :

.ii.:.·. 'i· :·_j). '..-sty&e,1@?
sector bank of the place where the,bench!'~f ~y nominate- public sector bank of the.
place where the bench of the Tribunal is situated.

(3) 4Rssr#&nsr?gtarreargr?t relg sitar k fag frmrarrsrg
~ -~ ~~~ -~ er~ t ~ §lJ;. m fa fear et #f au? t me; ,:r~irm 31cf)Jlll

ta(f@2wr#Rt vu4 zRazrarrat Rtu4 smear fermar? I .
..

In case or the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal ·

. to the Appellant Tribunal or the one application to the Central Govt. As the case may
.be, ~s filled to· avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/-' for each.

(4) arr gt«ea e@enfRr 1970 rent +ijlf@a fr rg4ft -1 ziafa fufRg ears
~"<:ff~arra:~T "<:f~~ A ofll1f@2rat ast tr@la ua 4Raus6.50# rll Ill 11?1 ll

ea femegtafe [
One copy of application or O.I.O. as thi;:: case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za it -~ lTT+im c!?t- f.:14--5101 m ffl~ # 3TR m ~~~~~ tm mm
~.~'3 ,4 1ai greenviat4 7 cf) Jl ll~ (cfi Ill ffcl Pcr) frr:r:r, 1982 it~ t I

Attention in invited to the rules cove~ing these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)-· tar gr«4,htr 3qrar greenviara sf rznratf@raw (fez) i:fclira 3fC!t;n-_t~
if cfictoi.tfti◄I (Demand)-~~ (Penalty) efiT 10%asr#ar sRalf ? zrai, sf@rm«# sT

10~~! I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#Rtr3re gr«ca sittar siasfa, gf@agt #fer# l=fi1T (Duty Demanded)
( 1) ~ (Section) l lD t~ f.:rmftcrum;
(2) fz+aaz3feefrufrz;
(3) ae#fezfit afa 6 hazeru

Tzgnat'«if@azf' rz?pa srrft garRu sft'arfah fgfr aar fer
·r?[

For an appeal to be filed before ·the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall nGt exceed Rs.10 Crores. It may be noted that the
pre-deposit is a ma11.datory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules:

(6) (i) s sr?gr t 1Rt zRl 7f@lawehr wzi gres rrar gcea rt awe fa ct IRa ~ 'c\T +!1if fcl:io: ~gr«ca 10%sat sf sztha cf01, fcl ct IRa gt aaaw# 10% ratT# i5fHf<l1m t I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or ¢.uty and pe · ·spute,
or penalty, where penalty alone is in dispute."
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F No.GAPPL/COM/STP/51/2023

3r41fen 3Te?r/ ORDER-IN-APPEAL

This order arises out of an appeal filed by MVs Hitendranath Sarkar, 11,· ,
Chandramauli Society, Mansabazar, Mansa, Dist. Gandhinagar (hereinafter referred

. . : . . . . ..·. . ,.

to as the appellant) against Order in Original No. 04/ADJ/GNR/PMT/2021-22
dated 29.12.2021 [hereinafter referred to as "impugned order] passed by the
Deputy Commissioner, Central GST, Division - Gandhinagar, Commissionerate :

Gandhinagar [hereinafter referred to as "adjudicatingauthority"]

2. Briefly stated, the facts of the case is that the appellant were engaged in

providing 'Security/detective agency service' and 'Manpower Recruitment/Supply

Agen8y Service' - and were holding Service Tax Registration. No.

BWAPS5843NST001 for the same. The data pertaining to 'Sales/Gross Receipts

from Services (Value from ITR), the Total Amount paid/Credited under section
. .

194C, 194H, 1941, 1941' of the Income Tax Act and 'Gross Value of Services

Provided' was provided by the Central Board ofDirect Taxes (CBDT) for the F.Y., . .
. .

2014-15, and on its analysis, it was noticed that the appellant had shown less

amount of ..the 'Gross Value of Services Provided' in their Service Tax (ST-3)

Returns filed with Service Tax Department compared to those filed with the

Income Tax Department. To explain the discrepancies, the appellant were

requested vide letters/e-mails to provide documents viz. Balance Sheet, Profit &

Loss Account, Income Tax Returns, Form 26AS, Service Income and Service Tax

Ledger and Service Tax (ST-3) Returns for the F.Y. 2014-15. However, ·the

appellant did not respond.

2.1 Accordingly, the service tax liability of the appellant was determined for the

I{Y. 2014-15 baseci·on the maximum amount of difference between (i) Value of
_, • • • 1 •

Services declared in ITR filed by the appellant & Value of Services provided as per

Service Tax Returns and (ii) Value· of "Total Amount paid/credited under Sections .

194C, 194H, 1941, l 94J' of the Income tax Act &: Value of Services provided as

per Service Tax Returns. The details of quantification of demand are as per the

Table below:

rei

Table (Amount in Rs.)

Financial
Year

Value of
services
declared in

-ITR

Value of total
amount
paid/credited under
194C, 194H, 194I,
194J

Value of. . 'serv1ces
provided as ·
per service
tax returns

Highest
Difference

Total
Service Tax
payable

Page 4 of 8



F No.GAPPL/COM/STP/51/2023

[ 2014-15 [1,73,49,391/-[ 1,78,849/ [ 84,37,197/-° [89,12,284/- [ 11,01,557l- ]

2.1. The appellant was issued a Show Cause Notice No . .IV/16-09/TJ?I/PI/Batch

3B/2018-19/Gr.III dated .25.06.2020 (in short SCN) for demand and recovery of

Service Tax amounting to Rs.11,01,557/- under proviso to sub-section (1) of

Section 73 of the Finance Act, 1994 read with Section 68 ofthe Finance Act, 1994

read with relaxation of provisions of Section 6 of Chapter V of the Taxation and

Other Laws (Relaxation of Certain Provisions) Ordinance, 2020 (No 2 of 2020)

promulgated on 30.03.2020 by invoking extended period of limitation along with

interest under Section 75 ofthe Act. The SCN also proposed imposition ofpenalty

under Sections 77 and 78 ofthe Finance Act, 1994.

3. The SCN was adjudicated by the adjudicating authority ex-parte vide the

impugned order wherein :

(i) ·The demand ofservice tax amounting to Rs.11,01,557/- was confirmed

under proviso to sub-section (1) ofSection 73 ofthe Finance Act, 1994

read with Section 68 ofthe Finance Act, 1994 along with interest under

. Section 75 ofthe Finance Act, 1994.
(ii) Penalty amounting to Rs.11,01,557/- was imposed under Section 78 of

the Finance Act, 1994
(iii).· Penalty amounting to Rs.10,000/- was imposed under Section 77 ofthe

Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds :

e They have already paid Service Tax on the taxable services provided by·

thein.

e On account of problem arising in the Service Tax portal of the department, ..
Form ST-3 for third and fourth quarter were not appearing on the said portal,

therefore 'the demand was confirmed by the adjudicating authority.

5. Personal Hearing in the case was held .on 18.08.2023, Shri Bharat B. Patel,

Chartered Accountant, appeared on behalf of the appellant for the hearing and

handed over. an additional written submission. He submitted that the appellant has

already paid full tax and also filed their ServiceDaf .... T-3). However, due
"°to system glitch the returns are not appearing '#K. submitted that the

Page 5 of 8
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appellant. owing to his personal compulsions could not file the appeal within the

stipulated period. He requested to condone the delay in filing of the appeal since

the· appellant had not defaulted in any respect. Therefore, requested to set aside the

impugned order and allow thy appeal.

5.1- Vide, their additional written submission, the appellant submitted that :
. ' . · •· .► They submitted a reconciliation chart showing quarter wise value of services

provided and Service Tax paid and declared as per their ST-3 Returns. The

tabulated data is as per table below:

. . '

I ·

«

Table (amount in Rs.)

Quarter in F.Y. Value of Services Abatement Nett Taxable value Service Tax
2014-15 provided Claimed of Service paid including,

others
April-June 43,25,762/ 32,44,322/ 10,81,440/- 1,65,541/
July to Sept. 41,11,345/- 30,83,509/-' 10,27,836/ 1,53,700/-

. Total ofFirst Half 84,37,107/- 63,,27,831 21,09,276/ 3,19,241/
Year
Oct. to Dec. 35,74,154/- 26,80,616/ 8,93,537/ 1,28,150/
Jan. to March 53,52,330/ 40,14,248/ 13,38,082/ 1,85,840/
Total of 2nd Half 89,12,284/ 66,94,864/ 22,31,620/ 3,13,990/-.

..

Year
Grand Total 1,73,63,591/ 1,30,22,695/ 43,40,896/ · 6,33,231/-
Value of Services 1,73,49,391/-
declared in ITR as
per SCN

6. I have gone through the facts of the case, submissions made in the Appeal.

Memorandum, submissions made during personal hearing, additional submissions

and material available on records. The dispute involved in the present-appeal relates·

to the confirmation of demand in the impugned order for service tax along with

interest and .penalty. The demand pertains to the period F.Y. 2014-15. It is further

observed that the appellants· are registered with the Service Tax department and

have fi_led their ST-3 Returns regularly. The demand They have assessed and paid

leviable Service Tax and reflected in their ST-3 returns. The SCN was issued to

them entirely of the on the basis of data received from the Income Tax department

without causing any verification, hence the SCN was issued in violation of the

specific instructions issued by CBIC dated 21.10.2021. It is further observed that

the impugned order was passed ex-parte by the adjudicating authority in violation

of the principles ofnatural justice.

7. It is also observed from. the records that the present appeal was filed by the

appellant on 07.12.2022 against the impugned order da ed, 29.12.2021, which the
I

Page 6 of 8 :,
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p% · ·

appellant have claimed to have received on 29.12.2021. Therefore, the period of

. two months for filing the appeal before the Commissioner (Appeals) ended on

28.02.2022 and this appeal was filed on 07.12.2022. The appeals filed before the·
Commissioner- (Appeals) are governed vide Section 85 of the Finance Act, 1994. In

terms of Section 85 of the Finance Act, 1994, an appeal before the Commissioner
. .

(Appeals) is to be filed within a period of two months from the receipt of the order

being appealed. Further, the proviso to Section 85 (3A) of the Finance Act, 1994

allows the Commissioner (Appeals) to condone delay and allow a further period of
. .

one month, beyond the two month allowed for filing of appeal in terms of Section

85 (3A) of the Finance Act, 1994.

7.1 Considering the Covid-19 pandemic, the Hon'ble Supreme Court of India.

vide Order dated 23.03.2020 extended the period of limitation in all proceedings

w.e.f. 15.03.2020. The relaxation of the period of limitation was subsequently

extended till 02.10.2021 vide Order dated 23.09.2021. Subsequently, the Hon'ble

Supreme Court of India vide Order dated 10.01.2022 directed that the period from

15.03.2020 till 28.02.2022 shall stand excluded for the purposes of ·limitation. It

was further directed by the Hon'ble Supreme Court that where the limitation would

have expired during the period from 15.03.2020 till 28.02.2022, notwithstanding

the actual balance period of limitation remaining, all persons shall have a limitation

period of 90 days from 01.03.2022. In the event the actual balance period of

limitation remaining with effect from O 1.03.2022 is greater than 90 days, that

longer period shall apply.

8. In the instant case 'the impugned order was issued on 29.12.2021 and

reportedly received by the appellant on the same date. Therefore, in tenns of the

relaxation granted by the Hon'ble Apex Court, the period of limitation starts on

01.03.2022. Further, in terms of Section 85 of the Finance Act, 1994 the period of

two months stipulated for filing Appeals before Commissioner (Appeals) completes

on 30.04.2022. The further period of one month in terms of Section 85 (3A) of the.

Finance Act, 1994 completes on 30.05.2022. However, the instant appeal was filed

by the appellant on 07.12.2022, hence, even after considering the period of·.
relaxation in terms of orders of the Hon'ble Apex Court this appeal was filed

beyond the period condonation.

Page 7 of 8
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to Section 85 (3A) ofthe Finance Act, 1994.

F No.GA.PPL/COM/STP/51/2023

9. It is observed that the . appellant, who is registered with Service Tax

department, have in the instant case not submitted any application for Condonation · -

of delay. However, they requested to condone . the delay during the course of

'.s

further condonable period of one month, this authority is not empowered to. r ·±;%,
. · · · · · ° ,

condone delay in filing ofappeal beyond the period of one month as perthe proviso • ,
•, ';" • • •• •t~; • ·•• I

· personal hearing. Since the appeal in the instant case has been filed beyond this.

10. My above view also finds support from the .following judgments:-

(i) TheHon'ble Supreme Court in the case ofSingh Enterprises reported at
2008 (221) E.L.T.163 (S.C.)has held as under:

"8. Theproviso to sub-section (I) ofSection3makes theposition crystal clear
that the appellate authority has no power to· allow the appeal to be presented
beyond the period of30 days. The language used makes the position clear that the
legislature intended the appellate authority to entertain the appeal by condoning
delay only upto 30 days after the expiry of60 days which is the normalperiodfor
preferring appeal. Therefore, there is complete' exclusion of Section 5 of the ·
Limitation Act. The Commissioner and the High Court were there/on? justij},.ed in
holding that there was no power to condone the delay after the expiry of 30 days
period." ·

(ii) The decision of the Apex Court Judgment has also been relied upon by the

Hon'ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs.

Commissioner of Central Excise and Service Tax, Ahmedabad - 2014 (12) TMI ·

1215 -- CESTAT, Ahmedabad. In the said case, the Hon'ble Tribunal has held

that:
"5. It is clearfrom the above provisions ofSection 85(3A) ofthe Finance Act,
1994 that Commissioner {Appeals) is empowered to condone the delayfor .a
further period ofone month. The Hon 'bie Supreme Court in the cas? ofSingh
Enterprises (supra) held that Commissioner (Appeals) has no power to
condone the delay beyond the prescribed period. In our considered view,
Commissioner (Appeals) rightly rejected the appeal following the statutory
provisions of the Act. So, we do not find any reasons to interfere in the·
impugned order. Accordingly, we reject the appealfiled by the appellant."

11. In view of the above, without delving into the merits of the case, I reject the

appeal filed by the appellant on the grounds of limitation.

-- -.ttnt4Rei arr&a/SO
31'1!.fiaw/SUPER TENDENT

92z7 avgvi ?aras (3race ), 3re=aaa.
r! .GST(APPEALS), AHMEDABAD, Page 8 of 8
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BY RPAD / SPEED POST ·

To
_ Mis Hitendranath Sarkar, .
. . 11, Chandramauli Society,

..,- Mansabazar,Mansa,
- ~= Dist. Gandhinagar

Copy to:

9
d-·•#%by%%z$

4 %%% $ F No.GAPPL/COM/STP/51/2023

1. The ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The·Assistant Commissioner, Central GST Division - Gandhinagar,
Commissiorierate: Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals/ Ahmedabad. (for

uploading the OIA)

tff.GuardFile.

6. P.A. File.
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